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PROCEEDI NGS
COURTROOM DEPUTY: Pl ease renain seated and cone to
order.

G vil action 05-409, Aynen Batarfi versus Donald

Runsfel d, et al.

W11 counsel please identify yourselves for the
record?

MR. WARDEN: CGood afternoon, your Honor. Andrew
Warden on behal f of the governnent.

THE COURT: M. Warden.

MR. WARDEN: Wth ne at counsel table is Sean
O Donnel | and Jack Lohrer.

THE COURT: (Good afternoon, counsel.

MR. CONNOLLY: CGood afternoon, your Honor. John
Connol Iy and WIIliam Mirphy on behalf of the petitioner, Aynen
Batarfi.

THE COURT: | want to talk for a few m nutes before |
get responses from counsel .

Because the Court received the parties' joint notion
for a stay of proceedings in view of the governnent's
determnation that Dr. Batarfi has been approved for transfer
from Guant anano, this hearing was schedul ed by the Court for
today to discuss that notion to stay and al so to address an
i ssue that arose at the very end of the hearing that | presided

over on March 19th, and that was on the petitioner's notion for
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suppl enental relief regarding the government's conpliance with
the discovery order, and also ny order to show cause why the
government and its attorneys should not be held in contenpt for
violating ny January 29th, 2009 order, and also orders to
produce excul patory information.

As part of Dr. Batarfi's reply brief in support of his
notion for supplenental relief regarding the governnent's
conpliance with discovery orders, counsel informed the Court
that they had di scovered amd the nedical records of Dr. Batarfi
produced to counsel pursuant to this Court's order a highly
excul patory record that pertained not to Dr. Batarfi but instead
to anot her detainee, "ISN," for purposes of this proceeding,
"blank.” He's one of the governnent's fact w tnesses the
governnent intended to rely on in its case against Dr. Batarfi.
Dr. Batarfi's counsel infornmed the governnent that this docunent
had been produced and that counsel believed they were entitled
to all other simlar records regarding "ISN bl ank," the
government took this position that this had been a, quote,

i nadvertent production, end quote, and sought to, in the
governnent's words, sequester the docunent. Counsel asked the
Court for an order that they could use the docunent and that the
government shoul d have to produce all other simlar records for
"I SN bl ank™ or that the government should be precluded from
relying on "I SN blank™ in this case. At the March 19th heari ng

the Court granted petitioner's request and directed the
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governnment to produce the remnai ning docunents. The di scussion
at the end of the hearing focused on whether the petitioner's
counsel could share this information with counsel for other
petitioners and in whose habeas cases the governnent was al so
relying on "I SN blank" as a fact wtness. Wen that question
was addressed to the government, M. Henry infornmed the Court

t hat because this Court had now ordered that those records be
produced to Dr. Batarfi's counsel, Dr. Batarfi's counsel could
share those with the other attorneys pursuant to the protective
order. Upon reflection and after review ng the pl eadings, the
government's response to the Court's order to show cause and the
transcript of the hearing, the Court now has additi onal
guestions for the governnment regarding this docunment. First the
Court notes that in M. Henry's declaration the governnent finds
excul patory evidence, and | quote, "as evidence tending to
materially undermne the information in the factual return as
the basis for the petitioner's detention as well as any evidence
tending to materially undermne the credibility of any fact
witness relied upon to justify petitioner's detention.” End
gquote. And that's the governnment's |anguage. The Court
therefore wll require an explanation fromthe governnent as to
why the excul patory evidence, the docunent, was not produced
pursuant to this Court's Septenber 22nd, 2009 order to produce
excul patory evidence. Mreover, the Court will require an

expl anation as to why the governnment took the position that this
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docunent was, quote, "inadvertently produced,” end quote, and
refused to produce the docunent or related docunents until the
Court's order at the March 19th, 2009 hearing. Finally, the

di scussion at the March 19th, 2009 hearing reveal ed i nformation
that this Court had not been aware of previously, that is, that
"I SN bl ank"” apparently is a fact witness in a nunber of other
cases, habeas cases. Wis this docunent and any other produced
as excul patory evidence in those cases? And if not, why not?
If it was, why was it not produced in this case before this
Court, and why should the governnent and its attorneys not be
held in contenpt for failure to produce it pursuant to this
Court's orders? It is significant that this entire di scussion
occurred at a hearing convened in part to discuss the Court's
order to show cause as to what the governnent acknow edges were
failures to conply with the Court's orders, including a failure
to produce other excul patory evidence. It is also significant
that this entire revelation was apparently nmade only, quote, in
the words of the governnent, "inadvertently." End quote. W' ve
al ready had a hearing on cross-notions for judgnent of the
record, and until this information was reveal ed, the governnent
was noving forward with the nerits determnation on April the
6th where it was again asking this Court to find that Dr.
Batarfi should continue to be detained as a, quote, "eneny
conbatant." End quote. To hide, and | don't use that word

| oosely, to hide relevant and excul patory evidence from counsel
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and fromthe Court under any circunstances, particularly here
where there is no other neans to discover this informtion and
where the stakes are so very high and due indeed include
indefinite detention, is fundanentally unjust, outrageous, and
will not be tolerated. Fortunately, Dr. Batarfi's counsel have
been diligent and tireless in their efforts, but no one, Dr.
Batarfi and not this Court, should have to rely on luck to

di scover evidence critical to a just resolution or an

i nadvertent disclosure, as the governnent says. |In the face of
repeated failures to conply with this Court's orders, to produce
excul patory evidence, even after orders to show cause and the
requi rement of no fewer than four declarations fromofficials at
t he highest l|levels of our governnment, how can this Court have
any confidence whatsoever in the United States governnent to
comply with its obligations and to be truthful to the Court?
The parties have asked this Court to stay the nerits

determ nation scheduled for April the 6th and the 7th in view of
the governnment's determnation that Dr. Batarfi is cleared for
rel ease and to allow the governnent to, quote, "initiate," end
quote, the diplomatic process related to his transfer. Wile
the Court on the one hand appl auds the governnent's bel at ed
decision to transfer Dr. Batarfi, the Court nust note the

di sturbing pattern in this and other cases. Tine and again we
have seen that only once finally pressed to present evidence to

justify a petitioner's detention does the United States
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bel atedly, quote, "withdraw," end quote, charges or allegations
and/or transfer the detainee. D. Batarfi's ill. No one
di sputes that. He's been at Guantananp for seven years, |onger
than nost of the nen detained there. This Court wants to ensure
that his case does not yet again return to a state of |inbo or
that he linger in Guantanano while the governnent conduct its,
inits words, quote, "diplomatic process.” End quote. The
Court will therefore require a status report in 14 days and
every 14 days thereafter and expects to hear that this matter
has been resolved or that significant progress has been nade.
Now, let me just say this: It was a trenmendous effort
on this Court's part in noving other matters fromthis Court's
calendar to afford Dr. Batarfi his fair day in court on Apri
the 6th and April the 7th, and now being told at the el eventh
hour, which appears to be fairly customary for the United States
these days, that he'll be repatriated or returned to his country
of origin or another country, ny tine is very precious, it's
nore precious than the tinme of the attorneys at the Departnent
of Justice, | can assure of you that. And | don't take very
lightly a suggestion at the eleventh hour, especially after this
man has been detai ned w thout due process for seven years, that
this Court's effort to afford himhis fair and appropri ate day
in court are for naught. |I'mnot going to let this case drag
on, or any of the other cases on ny calendar, indefinitely while

t he governnment enbarks on what it calls its diplonmatic process
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because | have seen in the past that that diplomatic process can
i ndeed span nonths and years, and | have sone serious concerns
as to whether it's yet and still another ploy not to return Dr.
Batarfi to his country of origin but to continue with his
deprivation of his fair day in court, and |I'm concerned about
that so | want status reports every 14 days. | wll not extend
the tinme for those status reports, and if | don't see that
there's progress in returning not only Dr. Batarfi but anyone

el se on ny cal endar who's been cleared for return, then I'm
scheduling a nerits determnation, and at the |east at this
level in this judicial process affords that detainee, whether it
be Dr. Batarfi or anyone else, his fair day in court. [|'m not
going to continue to tolerate indefinite delay on the part of
the United States governnent. | nean, this Guantanano issue is
a travesty. It ranks up there with the deternent of Japanese
Anmerican citizens years ago. It's a horror story in the

Ameri can system of juris prudence, and quite frankly, |'m not
going to buy into an extended indefinite delay of this man's
stay at Guantananpb, or anyone el se on ny cal endar.

Who wants to respond for the Court's concerns?

MR. WARDEN: Thank you, your Honor. Let me take up
the stay matter if | could first initially. W are certainly
cogni zant of the Court's tine and effort that it's put into this
matter.

THE COURT: And the governnment should al so be
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cogni zant of the fact this man has been there for seven years.

MR. WARDEN:. Understood, absolutely. And consistent
with the President of the United States priority, which he
i ssued an executive order the day after he took office, we want
to close Guantananb within a year, and we are undertaking
efforts to do that across all federal agencies, and in
particular, in this case the conmmttee that has been set up by
the president reviewed Dr. Batarfi's case and approved him for
transfer, and everybody here | think agrees that he shoul d get
out of Guantanano --

THE COURT: Absolutely.

MR. WARDEN: -- as soon as possi bl e.

THE COURT: Absolutely. Wy does it take himso |ong?
Wy did it take the presence of a judge affording the litigant a
trial of the nerits, why did it take that to spark this
deci si on?

MR. WARDEN: Well, certainly the process by way the
Executive Order Conmttee was, is assenbling information. W' ve
got two hundred cases to deal with, and prioritizing the review,
obvi ously every detainee's case is inportant, but not everybody
can go first.

THE COURT: Right. But those cases -- |I'mnot trying
to tell the Departnment of Justice how to conduct its business --
but these cases have to be the nost inportant cases at the

Departnment of Justice and peopl e ought to be working around the
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10

clock. You can't prioritize one Guantanano case over another
one. These nmen have been in custody. It should be inportant
and there should be a nonstop 24/7 decision to do what ever
they' re doing over there and make decisions in a tinely manner.
It shouldn't be only after a federal judge says |I'mnot going to
tolerate any nore, I'll call the case up and down on the nerits,
and all of a sudden this process unwi nds, we want to send him
back after seven years.

MR. WARDEN: We were certainly cogni zant of your
Honor's order. W were also very cognizant of your Honor's
concerns that a review be conducted after the nerits
determnation in the sense that this Court and the parties and
the litigants spent a significant anount of time and resources
into an endeavor that for all intents and purposes may not be
productive for everybody, so we were cognizant of that, and we
informed the Court mnutes after the review board nmade its
deci sion so that the Court could adjust its cal endar
appropriately on Friday, Friday norning. W had conversations
with your staff, and so we're certainly very cogni zant of that,
and we want to nake sure that we are sinply not trying to
mani pul ate the systemor play ganes. W take this matter very
seriously. The review of all of the detainees is a very serious
[WEUZ. The President made it clear that he wants a collection
of information to be assenbled, that he wants new individuals to

take the review of that to ensure that all his positions are
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appropriate, and petitioner's case was one of the first to be
reviewed, and we have given it appropriate, we think, priority
here, and so we are all in agreenent that he should be rel eased
from Guant anano.

Now, with respect to the diplomatic effort, the
process by which the United States governnent obvi ously engages
with other nations to transfer detainees is a very conplicated
one. W certainly understand your Honor, again, that this not
be put on the back burner, and | can assure you that it will not
be, but | also want to enphasize, and | know it's frustrating
and it's frustrating to the United States' system but the
situation in which we repatriate and detainees, it's not as
sinple as in a prison context where you can sinply open up the
prison doors and all ow soneone to walk out. W have to engage
ot her nations. Those nations, |like this governnent, have
various agencies. Oten they are fractured anong thensel ves.
They have various concerns, so the State Departnent and ot her
offices at the governnent are certainly going to be working
diligently here in this matter, but the process --

THE COURT: So then there's no prejudice then to the
governnent if, pursuant to the joint notion to stay proceedi ngs,
recogni zi ng the governnent's intention to return Dr. Batarfi to
his country of origin, that this Court order that he be
returned? There's no prejudice then with an outstandi ng Court

order, then, is there?
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12

MR. WARDEN: | wouldn't agree with that. W --

THE COURT: Wiat's the prejudice?

MR. WARDEN: Well, we're the process by which the --
we're not conceding that there's no lawful basis here to detain
him \Wat we're saying is that the President's Executive O der
Commi ttee has decided that he should be anong the detainees to
be transferred.

THE COURT: Absolutely. And if | totally agreed with
that, then why shouldn't | followit up with a Court order in
recognition of the efforts of the United States governnent to
return Dr. Batarfi to his country of origin, "It is so ordered,"”
why shouldn't | do that?

MR. WARDEN: Well, we would --

THE COURT: Oherwi se, otherwi se, this process --

MR. WARDEN: Well, certainly, your Honor --

THE COURT: -- unravels upon the timng of the United
States. Wiy shouldn't there be a Court order in place to ensure
that this is all done in a tinely manner?

MR. WARDEN: Well, | think certainly --

THE COURT: -- and there be sone penalty if it's not
done in a tinely manner? Here's ny point: You can't just say,
Al right, Judge, we're not going to go to trial. He should be
returned. You can focus on other matters on April the 6th and
7th. W' re done here.

He's going to be returned when?
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Vell, we don't know that, Judge. It's a diplomatic
process, and now we have to enlist the aid of our diplomtes to
talk to other diplomats from other countries and we don't know
how long it's going to take. | guess we could | ook at other
cases on your cal endar and recognize it could take over a year
or so, but it's going to happen. Trust us, trust us.

Do you know what? Unfortunately |I can't trust the
government, so why shouldn't | follow it up? You' re asking ne
to take this matter off ny calendar, and I can't followup with
a Court order saying | agree with you, I'mgoing to grant your
notion, so return hin? Wat's the prejudice? | don't see what
the prejudice is. 1'mnot saying return himovernight.
understand you can't do that, but by the sanme token, |'m not
going to tolerate nonths of delay. |I'msinply not going to
tolerate that in this case or the other cases. |I'mgoing to
schedul e this case for a nerits determnation, and if | find
that the evidence is insufficient to hold him I'mgoing to
order himto be forthwith rel eased.

MR. WARDEN: | understand everyone agrees he should be
rel eased. As far as a Court order, as far as the status report
the court requires takes care of that. This is not a situation
that will be put to the back burner, but | think it is inportant
to recognize the limts of that that are in place on all the
parties with respect to the transfers of the detainees. The

Court of Appeals has held the Court cannot order detainees to be
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rel eased into this country. That's the lawin --

THE COURT: And that neans that the Wavers are stil
bei ng hel d, even though everyone recogni zes there's no | awf ul
basis to hold hinf

MR. WARDEN: Still there, your Honor.

THE COURT: Still | ocked up.

MR. WARDEN: They're at priority to be reviewed, along
with the situation here.

THE COURT: So | should have confidence in this
revi ew process then?

MR. WARDEN: You shoul d have confidence in the review
process. It is one that is certainly robust, but as far as the
remedy goes for these cases, the Suprene Court certainly was
|l ess than clear as to what the appropriate renedy would be for
habeas. The Court of Appeals has now spoken very clearly that
release into the United States is not appropriate.

THE COURT: And to put the record clear, |'m not
suggesting that at all. [|'mnot suggesting that at this
juncture. |I'mnot doing that at all, but, | nmean, is the
government addressing alternatives? | nean, suppose it's not
feasible to repatriate himto his country of origin, then what
do you do? The man is ill. Wy shouldn't he be in a hospital ?
If you recognize that he shouldn't be detained in Guantanano,
why shouldn't he be in a hospital getting the best nedical care

that can be afforded hinf
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MR. WARDEN:. Well, | can assure you, as your Honor
knows from other matters, the nmedical staff at Guantanano is
certainly very -- is very conpetent; they're well-staffed. Your
Honor has been provided with declarations in other cases, and
i ndependent nedi cal exam ners have gone down in your other
cases, and so he's certainly receiving appropriate nedical care.
Again, we are all working towards the sanme goal here, | think,
which is to get himout of Guantananb. He was cleared for a
transfer on Friday, and so obviously the State Departnent has
been working for years talking with nmultiple countries to
convince themto accept detainees.

THE COURT: That nmakes ny point: been talking for
years. So why should | have any confidence in this process?

MR. WARDEN: Well, you should have confidence it for
the follow ng --

THE COURT: Essentially he wouldn't have been cl eared
had t he governnent not been under the notion that he is and have
evidence finding that he is an eneny conbatant?

MR. WARDEN: Pl ease repeat your question, say it again
to make sure | understood it.

THE COURT: The governnent couldn't have cleared him
for release from Guantanano had there been evi dence sufficient
to support a finding that he is indeed an eneny conbatant, is
that not correct?

MR. WARDEN: | think I would take issue with that
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slightly in the sense that we're not concedi ng here right now
that there's no lawful basis to hold Dr. Batarfi. Wat the
executive order has recommended is that, consistent with the
foreign policy interests, the national security interests, the
United States, he should be transferred to an appropriate
country, and | think that just gets back to your question about
the Court order.

THE COURT: And not be detained, correct?

MR. WARDEN: Well, that would be -- again, | can't
predi ct what another country would do.

THE COURT: Because we don't know which country wll
take him

MR. WARDEN: W don't know that. Those countries
obvi ously have their own systens of |aws.

THE COURT: Wy shouldn't this case proceed on a dua
track then? Let the governnent, if the governnment wants to
release him that's fine. Wy should | interfere with what |
pl anned for April 6th and 7th?

MR. WARDEN:. We'll be in the sane place at the end of
t he day.

THE COURT: Ch, |I'mnot so sure about that, because if
| find there's no evidence to hold this man, that indeed he's
not an eneny conbatant, as a nmatter of law |I'm going to order
his rel ease, and there will be significant sanctions if he's not

released. Here it's up to the whimof the United States and its
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di pl omati c process, whatever that neans.

MR. WARDEN: Your Honor has certainly put a nmechani sm
in place to have appropriate oversight of those efforts, and |
woul d just --

THE COURT: |'mnot an overseer. | admnister
justice, and do you know what? | don't have any probl ens
staying this case, but it's not going to be stayed indefinitely,
and | see the handwiting on the wall because that's happened in
ot her cases on ny calendar, and it's not consistent with the
fair admnistration of justice. |'mnot an overseer.

MR. WARDEN: O course you're not, your Honor. Wat
|"msaying is if your Honor has concerns --

THE COURT: | do have concerns.

MR. WARDEN: -- about the process that's being
undertaken here --

THE COURT: Absolutely | do.

MR. WARDEN: -- the status reports can address those.

What | would say is that the process, the diplomatic
process that the governnment undertakes necessarily is a very
sensitive one. Oten the country that we are trying to --

THE COURT: It could be nonths or years for diplomats
to sit around and drink tea and try to reach an accord, and
that's fine for diplomates to do that. [|'mnot a diplomat.

What | should say is, what I'minclined to do at this point is,

that's fine if you want to enbark on your diplomatic process,
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that's fine, nore power to you, but I'"'mgoing to proceed with
the nerits determnation on April 6th because that's ny job.

MR. WARDEN: | understand the concern. | think we
should at a mnimumlet the process play out. |If your Honor has
concerns that it's not noving --

THE COURT: Counsel, | do have concerns because it
just strikes ne as very suspicious, very suspicious on the eve
of trial all of a sudden out of the clear blue, you know, two
nonths after the governnment took an adamant position that this
man shoul d be held, that the evidence would sustain a finding of
hi m bei ng an eneny conbatant, all of a sudden |'m supposed to
put the brakes on, put a halt to the proceedings, find sonething
else to do on April the 6th and 7th because the governnment tells
me that, you know, we want to sit around a diplomatic table and
tal k about what we're going to do wwth Dr. Batarfi. There's no
end in sight.

MR. WARDEN: W don't know that at the nonent, and
that's why | think --

THE COURT: Tell ne what day he'll be transferred
t hen.

MR. WARDEN: | don't know.

THE COURT: (h.

MR. WARDEN: | do not know the answer to that because
it necessarily requires --

THE COURT: If you can tell nme he'll be out of
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Guant anano in 30 days.

MR. WARDEN: Unfortunately | cannot nake that
representation because --

THE COURT: You can't tell ne he'll be out of
GQuant anano this year, can you?

MR. WARDEN: | can't say that either.

THE COURT: Then what's acconplished by this then? |
should give himhis fair day in court, and if he doesn't win, he
can take it to the Crcuit and if the governnent |oses they can
take it to the Crcuit but at least | wll have discharged ny
responsibilities as a United States judge to decide cases in a
pronpt manner to the best of ny ability, and if the governnent
wants to enbark on sone diplomatic process that may take nonths
or years, nore power to them

MR. WARDEN: | think that the problemw th that
approach is that again, we're all in agreenent here that Dr.
Batarfi shoul d be rel eased.

THE COURT: And he's sick too. The man's sick, right?
Everyone agrees he ought to be in the hospital, he ought not
behi nd bars. He ought to be in a hospital getting treatnent.
This is barbaric treatnent of this man without any regard to his
ri ghts whatsoever and I'mnot going to be a part of it. |'mnot
going to sit back and just scrutinize sone progress reports
every two nonths and say | guess the diplomatic efforts are

unw ndi ng, again, slowy but surely. | have no doubt that at
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sone point in time he'll be returned sonewhere. Hope springs
eternal. Counsel, I'"'mjust not going to do it.
MR. WARDEN: Let me suggest this: | think the process

that your Honor has put in place is certainly prudent and
increnental given | think that everyone here agrees that a
comon goal shoul d be achi eved.

THE COURT: Justice. Justice, that's the comon goal,
and | don't see it by just approving this joint notion and
getting some reports every two nonths, every two weeks.

MR. WARDEN: If let's say after thirty days that the
Court decides that it needs to recal endar this notion, we can
address that. | think, though, to give the process a fair
shake, it's only been two days.

THE COURT: Fairness? You're talking about fairness?
This man's been in jail for seven years and the governnent now
says it's tine to |look at fairness?

MR. WARDEN: W certainly are -- we agree, your Honor,
he shoul d be out of Guantanano. The process has to be
di plomatic. | understand your frustration.

THE COURT: No, it doesn't either.

MR. WARDEN: It can be consistent with the fair
adm ni stration of justice. That's another route and di pl onmacy
can unravel at its pace. But if he wants Dr. Batarfi out of
Guant anano, just practically speaking here, we cannot open the

door and have himwal k across the line to Cuba. That is just
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not an option. It's not the D.C. jail. W can't put himin a
boat and give himfree neals and say good |uck to you, we hope
you find an island.

THE COURT: Maybe you can't do that but | can
certainly do whatever is consistent with the fair admnistration
of justice. |If | find that there's no factual predicate and
insufficient evidence to hold this man as an eneny conbatant, |
can be as creative as ny judicial imagination will allow ne. |
can find a renedy and | can enforce that renedy.

MR. WARDEN: | understand --

THE COURT: And | will enforce that renedy.

MR. WARDEN: O course you will. But | think
necessarily the nost constructive solution, | think, | nean, |
haven't heard petitioner's counsel, for everyone is to find an
appropriate place for Dr. Batarfi. |It's not to stick himin a
boat .

THE COURT: No one's suggesting that. No soneone's
suggesting that at all. The nost effective thing is to close
that place down, that's the nost effective thing, and find sone
other place to put these people and give themtheir fair day in
court. If the governnment wants to at its |leisure send out
di pl omats or whoever, but I'mnot going to sit back and wait for
that process to unravel. | didn't take an oath to say I'lI
adm ni ster justice after efforts at diplonmacy have fail ed.

That's fine if the United States wants to, after seven years,
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repatriate this ill man who on all accounts is ill, and that's
fine, this has been set for a trial. 1've spent a heck of a |ot
of time putting this case in a posture, fighting wi th governnent
attorneys, dealing with the failures of the governnent to
produce excul patory evidence, and now we have nore failures to
produce excul patory evidence and soneone's going to pay a price
for that, for not having disclosed that docunent that everyone
knows is excul patory, and the sanction is going to be high.

"1l tell you quite frankly if | have to start incarcerating

people to get ny point across I'mgoing to start at the top, I'm
not going to start at the bottom |I'mgoing to start at the
t op.

MR. WARDEN: Understood, your Honor.

| think just to close the issue on --

THE COURT: Cose it. Al right, go ahead.

MR. WARDEN: If your Honor wants to keep di scussing
it, I think the mechanismthat your Honor has put in place is
appropriate, | think for everyone's concern, everyone's goal is
to get Dr. Batarfi out of Guantanano, to avoid an unnecessary
use of party resources, judicial resources, we think to give the
process sone tinme. |If it does not bear fruit, then we can take
next steps, but at the end of the day we're all going to be
wor ki ng towards getting Guantanano - -

THE COURT: Take tine and bear fruit? W're talking

about a man's liberty interest. Tinme? The governnent hasn't
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been concerned about tinme for the past seven years.

MR. WARDEN: Your Honor, with respect, since January
21st, there has been absolutely a new change in policy.

THE COURT: | applaud the changed attitude.

MR. WARDEN: And we are really trying -- working to

try to close the place. | cannot enphasize that enough.
THE COURT: | applaud the attitude of the new
admnistration. I'mall for that but | can't just say this

di pl omatic process that nmay take an indefinite period of tine,
just continue to do so. That's not consistent with fairness.

MR. WARDEN: We're not asking for an indefinite stay,
and i ndeed the parties have conme to what we thought was a
reasonabl e solution in that regard, and that requires the status
reports. Cbviously the petitioners have reserved their right to
recal endar this matter, but we all thought in the collective
interest of the parties and the Court it made sense to let this
process proceed. W understand your concerns. And we would ask
that the Court adopt the stay notion consistent with your
Honor's nodification for 14-day status reports. | would just
note that the status reports, at least as far as the governnent
is concerned --

THE COURT: | just thought of another way to deal with
that. |1'mnot going to have sone bureaucrat type up sonething
and file it and go on to do sonething else. There will be

status hearings before ne and people will have to tell ne

Jacquel ine Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

24

exactly face-to-face what they're doing, and | want high-I|evel
officials fromthe Departnent of Defense here to tell ne, so
forget about the status reports. There will be hearings every
14 days if | approve this notion, and | haven't deci ded whet her
|"mgoing to do that or not.

But the other point is, even if | approve it, that
doesn't preclude ne fromcomencing this trial on April the 6th.

MR. WARDEN: Understood, your Honor, and | think if
that's the course the Court accepts, | think it would be perhaps
beneficial certainly to hear fromrepresentatives at the
Departnment of State so your Honor can hear the difficulties, the
i ssues that are being faced, and the efforts that have gone into

that, and el ucidate sone of these issues for you.

THE COURT: | said Departnent of Defense. Departnent
of State as well, sonmebody who is in charge of whatever the
di pl omatic process is there. 1'lIl figure out who I'Il require

to be at the hearings.

What about the excul patory evidence? | amreally
concerned about that. | amvery disturbed.

MR. WARDEN: Understand, your Honor.

THE COURT: And that's putting it mldly, counsel.

MR. WARDEN: | wunder st and.

THE COURT: | amreally upset about that.

MR. WARDEN: Let ne just preface this by saying

because this issue was not raised in the mnute order, | did not
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bring the docunent, | did not know that this issue was going to
be rai sed.

THE COURT: | have the docunent. Do you want to see
it? You know the docunent |'mtalking about.

MR. WARDEN: | know the docunent you're tal king about.
If we could submt sonething in witing to your Honor.

THE COURT: | want an answer right now fromthe United
States governnent. R ght now. |If you want to supplenent it,
that's fine, but I want your answer right now. And no one
di sputes this is excul patory evidence, correct?

MR. WARDEN: |'d have to go back and | ook, but let ne
explain what the context of it is.

THE COURT: Do you want to take a |l ook at the
docunent? | have it.

MR. WARDEN: | do recall the docunent.

THE COURT: Wait a mnute. |Is the United States
di sputing this is excul patory evidence? Be very careful what
you say.

MR. WARDEN: |I'mnot in a position right now to
concede that in the follow ng sense: That particular wtness,
so your Honor knows --

THE COURT: | think M. Henry conceded that at the
| ast hearing, but the record speaks for itself. | don't think
there is any doubt whatsoever that that docunent is excul patory.

It goes to the credibility, the veracity indeed of "ISN bl ank."
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MR. WARDEN: Agree. Agree with that.

THE COURT: And undermnes his credibility, does it
not ?

MR. WARDEN: It does, and let ne explain.

THE COURT: Right. So therefore it is excul patory.

MR. WARDEN: It is, and we have turned over
information to the petitioner's counsel about that particul ar
W tness that includes again ny, because | don't have all of the
docunents --

THE COURT: Be careful now. Be careful now. Because
one of your attorneys said that docunment was inadvertently
pr oduced.

MR. WARDEN: It was. |t was.

THE COURT: \Which is outrageous, first of all. It was
i nadvertently produced. Secondly, it's just as outrageous that
it wasn't produced as excul patory evidence, and |I find that
unconsci onabl e.

MR. WARDEN: |'mnot sure that we necessarily agree
that that individual's entire nedical file --

THE COURT: |'mtal king about that docunent, and if
you have questions, do you want to take a look at it? Be very
careful what you say now.

MR. WARDEN: That's why | would like to consider this
in reference to all of the filings that have been nade, because

| did not know this issue was going to arise. | understand your
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concern.
THE COURT: Counsel, we're tal king about one prec
docunent that the governnent maintains was inadvertently

produced. There is no question whatsoever that docunent is

i se

excul patory. First of all, it wasn't produced, and secondly,

for the governnent to say it was inadvertently produced and

wants it back, "sequestered” in the governnent's words, is just

as outrageous.

MR. WARDEN: Well, that process was just consistent

with Rule 26, which is well established that if inadvertent

docunents are turned over, we ask that they not be distributed

until we raise it with the Court, and that is what we did i
this particul ar case.

THE COURT: The case | aw says inadvertent disclos
that's too bad.

MR. WARDEN: W agree. That's just consistent w
t he rul es.

THE COURT: How can excul patory information be
i nadvertently rel eased?

MR. WARDEN: | don't know how that docunment was
included within the production. But what | can say w thout
getting into --

THE COURT: | just need an answer to ny question.
wasn't that docunent produced as excul patory evi dence?

MR. WARDEN: "I don't know' is the short answer,

n

ures,

th

Wy

your
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Honor. | truly don't. It was inadvertently disclosed in the
production of that petitioner's nedical records. W, consistent
with our --

THE COURT: That's a sad commentary, that
notw t hst andi ng Judge Sullivan's order to produce excul patory
evidence, its very clear plain English order to produce it, it
nevert hel ess was not produced and then subsequently
i nadvertently discl osed.

MR. WARDEN: That information, the information that
was in the docunent, ny recollection of all of the productions
t hat have been nade was disclosed to petitioner's counse
t hrough ot her docunents for that particular wtness we have
provided. W're well aware of the issues.

THE COURT: Was that docunent produced in the other
cases on ny coll eagues' cal endars?

MR. WARDEN: No, | don't believe it was.

THE COURT: Has it been produced yet?

MR. WARDEN: To?

THE COURT: To all ny coll eagues.

MR. WARDEN:. O her cases?

THE COURT: This isn't a cat-and-nobuse gane. Right.
| know it's excul patory.

MR. WARDEN: | don't believe it has been produced only
in the sense that since your Honor's order came out, it could be

shared with all the other counsel.
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THE COURT: |Is there a reason why | shouldn't direct
the governnent to file a notice on all ny coll eagues' cal endars
and inform ny coll eagues that this docunent exists so they can
t ake whatever action is appropriate?

MR. WARDEN: | think that can be taken care of through
the distribution anong the parties, | assune.

THE COURT: Wy shouldn't it be the United States'
burden to say, Judges, we didn't disclose this; it was
i nadvertently disclosed. W sought to get it back from counsel
and asked the Court to sequester it, but we think we should |et
you know that it was never produced, especially since you may
have issued orders requiring excul patory evidence be produced as
well. Wiy shouldn't the United States do that in each and every
case on ny col | eagues' cal endar?

MR. WARDEN: If your Honor thinks that's appropriate.

THE COURT: Absolutely, and so ordered, and that's a
Court order. | want that done forthw th.

So you can't give me an answer as to why the
excul patory evidence was not disclosed?

MR. WARDEN: | do not know the process, again.

THE COURT: Wo at the Departnent of Justice can give
me that answer today?

MR. WARDEN: 1'll have to go back and confer with
col | eagues who were involved in the docunent production.

THE COURT: No one at counsel table can give ne an
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answer ?

MR. WARDEN: No. As your Honor knows, there's been a
nunber of details.

THE COURT: How do you know? D d you ask thenf

MR. WARDEN: |'maware that they weren't involved in
t hat production, that process, because, as your Honor is aware,
the staffing of the Guantanano cases has had sone changeover, so
"1l need to confer with the attorneys who were working on the
matter at the tine.

But we will, consistent with your Honor's order,
provi de that notice.

THE COURT: | want it spelled out that way. In the
notice to ny colleagues | want each one of ny col | eagues
informed that that docunent, and | want that attached to the
notice, was not produced pursuant to any judge's order requiring
production of excul patory evidence. Subsequently, it was,
guote, in the | anguage of the governnment, "inadvertently"
produced to the attorneys in this case. Thereafter the
government requested its return in ny case and requested the
Court to, quote, using the governnment's words, sequester, that
docunment pursuant to Court order of Judge Sullivan, this
docunent is being afforded, being provided to, being brought to
the attention of whoever the judge is, for whatever action, in
what ever consi derati on nay be appropriate.

MR. WARDEN: Under st ood.
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THE COURT: Al right.

Anyt hing further?

MR. WARDEN: No, thank you.

THE COURT: How do | get an answer to ny question
about excul patory?

MR. WARDEN: We will submt sonething.

THE COURT: \When?

MR. WARDEN: Before the end of the week.

THE COURT: Well, we'll talk about the tim ng.

Let nme hear frompetitioner's counsel. Wy don't you
want to go forward on April the 6th? | can approve this or |
can just let it unwind as the diplomatic process and you get
your fair day in court and | can call the case up and down on
the nmerits. At least | can sleep confortably at night know ng
| ' ve discharged ny judicial responsibility and not have to worry
about when this man wll ever be repatriated into sonme country,
if at all.

MR. CONNOLLY: Your Honor, first of all, the
petitioner is very grateful for all that you have done and your
staff has done in this case. | want to nmake that absolutely
cl ear.

And incidentally, we were able to speak with our
client this norning and indicate to himthat the news that the
gover nnent announced just last Friday, and we were actually

grateful for the governnent for facilitating that, and of course
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our client it hopeful, but as your Honor points out, he's not
out until he's out. | nust say | have to concede this is a
joint notion for stay. | actually drafted it and | submtted it
and we believed when we drafted it and submtted it that the
Court would take it alittle bit differently. W had hoped that
we woul d be saving sone judicial resources as well, and honestly
| --

THE COURT: And certainly I'mhard pressed, |I'm
concerned about what's going to happen, if anything, in this
case, because |'ve seen other cases where people are stil
| angui shing in Guantanano. | guess the diplonmatic process had
hit a snag or is proceeding at a snail's pace.

MR. CONNOLLY: Your Honor, we've been involved in this
case for four years and we've watched all the cases conme and go
and we' ve watched many of the petitioners who been ordered
rel eased remain | angui shing in Guantanano after the court's
issued wits, so that was part of our thinking. |'mnot going
to argue agai nst our case because we absolutely agree with the
general sentinent that the Court is expressing this norning. W
feel like it is in our client's interest at this point in tine
to work wth the governnent rather than against them and for
the first tinme in four years we feel |ike we have an opportunity
to work with the governnent. That didn't cone out until the
announcenent was nmade | ast Friday our client was going to be

returned. And because of the things that we can't go into on
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the public record, there are concerns about repatriating our
client, and it would be greatly to our benefit, we believe, and
to our client's benefit, to have the resources of the United
States of Anerica, particularly the Departnment of State, working
on our behalf in an effort to repatriate our client. Now, we
fully understand that those resources have not been directed
with full fervor with respect to sone other detainees in the
past and we're very much concerned that that m ght happen again.
| think your Honor has nade this Court's position very, very
clear this norning. | think the governnment has heard where your
Honor stands on this. | believe the Departnment of State wll
hear it fromus and not fromthe governnent counsel and | think
that that we ought to at |east give that process a few days to
see where it goes.

Now, one ot her suggestion | had is, while thinking
about this, is that if the procedure bogs down, as it has in so
many ot her cases, one thing that we had suggested at our | ast
hearing was argunent on our notion for judgnent, which we think
is now -- we think have been -- there is no reason to reconsider
t hat because the governnent has taken a new position on its own
authority to detain because there has been substantial new
evi dence that has been disclosed since we briefed that and for
ot her reasons as well, so we thought, or | was thinking just now
that if your Honor is dissatisfied with the progress of the

repatriation efforts and if indeed we are dissatisfied with
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those repatriation efforts, perhaps in as little as 14 days we
can could ask your Honor to schedule a hearing on what is in
fact a fully briefed notion and perhaps your Honor could reach a
resolution very quickly in the order.

THE COURT: Hang on one second.

(There was a pause in the proceedings.)

THE COURT: Go ahead.

MR. CONNOLLY: So in any event, | thought that one way
to proceed mght be if the Court is dissatisfied after 14 days
and we think that the process is going to bog down, just set a
date for an i nmedi ate heari ng.

THE COURT: You've asked for 30 days in your notion,

t hough; is that correct?

MR. CONNOLLY: W did, because we thought that frankly
we didn't know how long it was going to take.

THE COURT: Look, I'mnot trying to upset this plan in
place. I'mnot trying to do that at all. |[It's just very
frustrating fromwhere | sit presiding over these cases and to
see the false hope that |'ve already seen on sone of these other
cases, it's like nore of the sane.

MR. CONNCLLY: Right.

THE COURT: Nonconpliance with Court orders. The
governnent says it's going to do sonething and it doesn't.
Judges order the governnent to do things. They don't. At sone

poi nt, you know, it's just hard to accept representations of the
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party when there is continued nonconpliance with orders.

MR. CONNOLLY: | appreciate that, your Honor, and your
frustration is heard loud and clear. | wll say this: that
your work has borne fruit in a way in this case and in other
cases as well. | don't know if you recall, but the last thing
t hat happened at our |ast hearing, your Honor used or threw out
the possibility of, as to whether or not the case would be
resolved in sone way, and you imedi ately recogni zed that that
was not |like an ordinary civil case where you could go to a
medi ation, but in fact the government took that to heart. W
took that to heart. And we pronpted this process that resulted
in the stay notion that we had filed today because of the
Court's orders, and | think, you know, I'mnot privy to the
internal deliberations of the governnent, neither counsel here
today or the executive review team but we do think that your
Honor's suggestion had sone effect, and certainly if our side
has aggravated your Honor by filing this notion --

THE COURT: Ch, |'mnot aggravated. | may raise ny
voice. |'mnot aggravated. It's nothing personal. | have the
hi ghest regard for the attorneys in the well of the court and
everyone el se at the Departnent of Justice. It's never
personal. It may be frustrating, but it's never personal.

MR. CONNOLLY: What |'mhearing that | was surprised
at and | shouldn't have been perhaps is that your chanbers, your

Honor has put so much work into the case, that you and the court
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would like to see a resolution as well, a judicial resolution
rather than a di plomatic one, and perhaps that was, you know,

not very pressured to ne not to have foreseen that, but --

THE COURT: | don't think people sitting at ny left in
the courtroomis going to say that either. In fact, | know they
didn't because it wasn't until | started tal king and thinking
sonmet hing about this is not right. | nmean, we're at the whi m of

the United States and | just don't want to be in that posture.

MR. CONNOLLY: | can say the government | know is not
trying to aggravate you by filing this joint notion to stay
since it really canme fromne and not us.

THE COURT: Counsel, |I'mnot annoyed with this. It's
Dr. Batarfi |I'm concerned about.

MR. CONNOLLY: Look, your Honor, we are extrenely

t hankful for your concern and we are hoping --

THE COURT: | want it clear, |I'mnot annoyed that
soneone filed a joint nmotion. |1'd be hard-pressed to deny it.
|"mnot going to deny a joint notion. |'mjust saying it's
frustrating. |'mjust raising a question. | can let the

process unwi nd and also give himhis fair day in court.

MR. CONNOLLY: And we would be prepared to, | think,
with the governnent's consent, to say nore in a private setting
as to why there are concerns. There are a couple of areas of
concern as to why we believe that the government's working with

us at this point as far as preferable to us comng to court and
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asking for orders and so forth because, as M. Warden points
out, there's problematic case lawin the D.C. Crcuit as to the
Court's authority, frankly, as to what can be done, so all of
that went into consideration for why we filed a joint notion to
st ay.

THE COURT: |'mnot giving you a hard way. You didn't
annoy nme. No one annoyed ne. | just want this man to have a
fair resolution of his case, a fair resolution of his case in a
tinmely manner, and I'mnot so sure that's going to be
acconplished with this, you know, this potentially never-ending
di pl omati c process.

MR. CONNOLLY: And we appreciate that and we agree
and - -

THE COURT: But do you know what? |I'mwilling to give
it a chance. Thirty days, that's what the parties have asked
for.

MR, CONNOLLY: Well, your Honor, you suggested
fourteen days in terns of the status report.

THE COURT: | think | said 14-day status reports.

MR. CONNOLLY: Is that correct?

THE COURT: | think what | had in mnd was 14-day
status reports after the 30-day period, but do you know what ?
Maybe it should be 14 days, 2 weeks fromtoday. And | query
whet her it should be, you know, a bureaucrat just typing out

sonmething and giving it to the attorney to file. | want soneone
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here to tell me what's going on. This man is stil
i ncarcer at ed.

MR. CONNOLLY: That's certainly acceptable to us, your
Honor .

THE COURT: It sounds better to say he's detained, it
doesn't sound as draconian, but bottomline is, he's in a jai
cell in Guantanano.

MR. CONNOLLY: That's right, and, you know, we have

THE COURT: And he's been deprived of due process of
| aw for seven years.

MR. CONNOLLY: In any event, your Honor, | would hope
that you would grant the notion subject to us all returning in
14 days with a status report, and I think that if we're --

THE COURT: | think it would probably be a conbination
of both, a status report filed and followed by a status hearing
the followng day or two days after, after 1've had a chance to
reflect on what's been filed and to think about any questions I
want to ask. [I'msure I'mgoing to have questions. |If |
approve this | intend to keep it on a speedy trial and it's not
going to be acceptable to have soneone high-level, and |I'm
tal ki ng about high level, it's not going to be acceptable to
have sonme high-1level person fromthe Departnent of State and
Defense to tell ne that the process is continuing. | want to

know what's going on. Maybe that information can be given to ne
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in-canera, that's fine, but 1"mnot going to accept the
representations that, Judge, we're pleased to report that the
process is working.

MR. CONNOLLY: And we will be the first to point it
out that it's not working if we so believe.

THE COURT: Right.

MR. CONNOLLY: So I would ask, I'mnot asking at this
point in tinme to schedule any notions or hearings, but if we
believe that the process is not working, | would suggest that
the Court set it in for imediate hearing on our notion for
judgnment. But we can face that when and if it comes to that.

THE COURT: Wat about the excul patory evidence issue?

MR. CONNOLLY: The only thing |I would have to add on
the ex- --

THE COURT: Do you agree it's excul patory? Maybe |'m
W ong.

MR, CONNOLLY: No. O course | filed a long brief
tal ki ng about how excul patory | thought it was. O course we
don't see the whole picture. W only see one docunent and, of
course, your Honor's order.

THE COURT: The broadest order in the case.

MR. CONNOLLY: The Court would give us the rest of the
picture if there's sonme other picture here. But follow ng the
hearing, | made the docunent available to other counsel subject

to the terns of the protective order, and | don't know frankly
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whether it's surfaced anywhere else in other cases, but it has
been at least provided. | don't think | have anything else to
say about that. Your Honor knows from our classified filing how
we got the docunent and what we did with it once we got it, and
| don't think | can speak about that on the public record
anyway. | nean, if your Honor is asking ne whether these
counsel had anything to do with it, not as far as | know.

THE COURT: No. |I'mnot asking you to defend them
no.

MR. CONNOLLY: So in any event, we would ask that the
joint notion for stay be granted.

THE COURT: Al right. W'Ill take a short recess.

M . Warden, anything further from any of your
col | eagues?

MR. WARDEN: No, your Honor.

THE COURT: | want to take a short recess. | need to
put an order in place. | do want a response to the questions I
asked.

MR. WARDEN: | would agree that we are all in

agreenent here that generally M. Connolly is suggesting | think
after the status report process | think it does nake sense to
proceed to the notion for summary judgnent, at |east take that
up on the papers wthout getting into the classified
information. | don't think there are any factual disputes in

this case anong the parties, and | think it's sonmething that the
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government has revised on its legal authority. Wen your Honor
first heard that notion it was under the prior admnistration

THE COURT: Here's what's really troubling, though:
When | first considered essentially the cross-notions, the
docunent that had not been produced was just as rel evant then as
it is now The governnent, at that time | considered the first
cross-notions, was relying upon the testinony of "ISN blank,"
wasn't it?

MR. WARDEN: Yes.

THE COURT: Correct. And, you know, there could have
been a serious mscarriage of justice, because had that docunent
surfaced prior to the Court's consideration of the cross-
nmotions, that would have afforded not only the Court but the
attorneys for the petitioner, Dr. Batarfi, an opportunity to
make significant argunents, that woul d have been a m scarri age
of justice, do you agree with that?

MR. WARDEN: Certainly the fact that not only that
docunent but additional discovery has been provided since then,
| think that conpletes the picture nore so.

THE COURT: So you agree it could have been a
m scarriage of justice had the Court focused on those pleadings
at that tinme not knowi ng that there was excul patory evi dence
that has a dramatic inpact on the credibility of one of the
government's principal w tnesses?

MR. WARDEN: | think I would put it this way: that
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the credibility of that particular wtness, information about
him and |"musing the term"information" carefully and | use
that distinctly fromthe word "docunent,"” but information --

THE COURT: Right.

MR. WARDEN: -- about the credibility of that w tness.

THE COURT: There were two docunents.

MR. WARDEN: My tine frane nmay be off here, but we
have produced information about the credibility of that
particular witness to petitioners in this case and every case
before the judges of this court in which that particul ar person
was a W tness.

THE COURT: Right, right, but that docunent would have
been the icing on the cake, though, wouldn't it, froma
petitioner's counsel point of view?

MR. WARDEN: | think the information that's in the
docunent, and again | don't have all of the discovery in front
of me, but the information that's in that docunent is either
conpletely or largely subsuned in all of the other information
about that witness' credibility.

THE COURT: But you're not arguing that it would have
been cumnul ative, though, are you?

MR. WARDEN: It mght be, and again, | don't know
wi t hout seeing the entire production, and your Honor hasn't seen
all that because this was just discovery anong the parties, but

certainly the credibility of that witness we're aware of and we
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are cogni zant of it and we have di scl osed docunents and
information. Now, you know, it could be the sense that there
i's, your Honor pointed out, cunulative-type information out
there. But --

THE COURT: | don't think that was cumul ative,
actually. | really don't. | think it was a snoking gun. It's
power ful evi dence.

MR. WARDEN: Under st ood.

THE COURT: Undermnes his credibility.

MR. WARDEN: | think the notion-for-judgnent option,
in short the notion-for-judgnment option, given | think we've had
signi ficant subsequent events since your Honor took that up and
it could be that if the process is not -- Dr. Batarfi is not out
of Guantanano in an appropriate length of tinme, that before we
get into | think what could be a very |engthy and conplicated
merits adjudication, live witnesses and all that, that at the
first instance we take up a natter on the papers, and since it
was briefed to your Honor previously, it's sonething that
probably could be briefed and decided on in a relatively
expedited tinme franme. It would be a way in which this case
coul d be noved forward w thout significant judicial resources
and party resources being marshaled to performthe nerits-type
proceedi ng, but I think we can tal k about that anong the parties
and figure out a joint statenent of facts and all that kind of

thing can be worked out if the process doesn't work, but 1'd
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like to give the process a shot.

THE COURT: Al right. Let ne take a ten-mnute
recess. No need to stand. Thank you.

COURTROOM DEPUTY: This Honorabl e Court now stands in
a brief recess.

(Recess taken at about 1:15 p.m)

COURTROOM DEPUTY: Pl ease renain seated and cone to

or der.

(Back on the record at about 1:35 p.m)

THE COURT: Al right, counsel. [|I'mnot going to say
much nore. | do want to see, and the governnment can e-nmail nme a

draft of the notice that it plans to file in the other cases, |
want to see a draft of that because | want to make sone changes,
so e-mail nme your draft by five o' clock today, and we'll give
you the e-nmail address after we go off the public record.

| want a response to the Court's concern about this
i nadvertent|y-rel eased excul patory evidence by noon on Friday.
|"'mnot going to extend the tinme, and | want whoever the high-
| evel person declarant is to sign sonething under penalty of
perjury, explaining the circunstance surroundi ng why that
docunment had not previously been produced, notw thstandi ng ny
Court orders. |It's Friday. |If the petitioner's want to file a
response they can file by Tuesday at noon. Actually, I'm
interested in a response, so | want a response to the

governnent's subm ssion by noon on Tuesday. Since the
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government is essentially conceding that Dr. Batarfi should be
returned to his country of origin, it seens to nme that the
parties should address -- well, let nme back up. The Crcuit's
position with respect to inpedinents to considering conditions
of confinenment have to do with the finding that a petitioner or
petitioners are indeed eneny conbatants, and the rationale is
because they're eneny conbatants district judges are powerl ess
to address conditions of confinenment. In view of the parties
concession that Dr. Batarfi should be returned to his country or
repatriated, the question | have is whether or not there will be
a change in his conditions of confinenment. |In other words, if
soneone is changed to a wall 24 hours a day because he's an
eneny conbat ant, the parties subsequently agree that he should
be returned, it seens to ne there should be a change in the
condi tions of confinenent, he's no | onger an eneny conbat ant,
but 1'll leave it to the parties to address that. The question,
the precise question is: WII there be a change in his
conditions of confinenent, and if not, why not? And | want
that, | want the governnent's subm ssion a week from today.
That will be the 8th at noon, addressing the condition of
confi nenment i ssue.

And also by the 8th at noon | want the parti es,
actually the governnment to address, and | want to be careful
because | think this order may be sealed, | want the governnment

to address the applicability of the rational e and Judge
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Huvel | e's order, seal ed order, which nmay be uncl assified now.
The governnent should be aware of what |'mtal king about. Maybe
the petitioner's attorneys are aware of it as well. | want the
government to informthis Court whether her rationale that she
articulated in that case is applicable in this case. Does the
gover nnent have any concerns as to which order I'mreferring to?

MR. WARDEN:. Your Honor, because Judge Huvelle -- |
was present in the courtroomand was there for the reading of
that. If we're sealed | can give your Honor an answer now and |
think take care of that, but I don't want to run afoul of any
seal ing that Judge Huvell e has done, but | think I can give you
a short answer in probably two paragraphs or |ess.

THE COURT: | don't think |I'm speaking out of schoo
to say there may be efforts now to unclassify that, so --

MR. WARDEN: If we're sealed | feel nuch nore
confortabl e because | don't want to be before Judge Huvelle
| ater this afternoon.

THE COURT: |I'mnot trying to get you in trouble with
anyone or nme either. File what you believe is appropriate. And
I'"'mmndful that it's sealed, I'"'m mndful, and there may be
portions unsealed, but | think there's sonething in that order
that's directly gernmane here and the governnent's --

MR. WARDEN: If we go seal ed.

THE COURT: -- and the governnent's concession al so

with respect to certain issues, and | think we all know what
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we're tal king about. Do petitioner's attorneys have any idea
what we're tal ki ng about ?

MR. CONNOLLY: No, your Honor, we do not. W' ve not
seen --

MR. WARDEN: | don't know, again --

THE COURT: You know which case |I'mtal king about ?

MR. WARDEN: | was there. | know exactly which case
you're tal king about, and because part of this sealing was at
petitioner's counsel request, I'mnot sure | can even -- it may
have to be an ex parte subm ssion.

THE COURT: That's fine. Look, |I'msensitive to that,
so you file what you believe is appropriate. |'msensitive to
that. 1'mnot going to give you a hard way to go. |'mnot
going to do that, all right?

MR. WARDEN: Under st ood.

THE COURT: |'mnot trying to get you to run afoul of
Judge Huvell e's orders, etcetera, just that |I'm aware of what
was said and | think there may be portions that are highly
ger mane.

MR. WARDEN: | can say this: W have not received a
transcript, and Judge Huvelle's court reporter informed us we
woul d probably not receive one for ten days, so |I'm probably
not, going off nenory --

THE COURT: Two weeks is fine, counsel. Wy don't |

do that?
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MR. WARDEN:. Ckay.

THE COURT: Two weeks from today.

And to the extent that you can respond, petitioner's
counsel, | want your response. You nmay not be able to.

| think that's all | have. Judge Huvelle's order, the
excul patory.

|"mextrenely displeased, |let ne say that again, |I'm
extrenely upset about this excul patory evidence issue. That's
all | have to say.

The condition-of -confinenent issue, | think it's
hi ghly rel evant.

| think that's it. Wasn't there a four? There nust

be. The notice issue. | do want to see your draft of the
notice. Just e-mail that to ne by five o'clock. | may want to
change that. W'Ill give you the e-mail address.

Anyt hing further?

MR. CONNOLLY: Motion to stay is granted, subject

to --

THE COURT: | don't want -- | want to hear sone nore
argunent. It's granted, counsel.

Look, let me tell you sonething. W all take our jobs
seriously. The things | say aren't personal. Look, you guys,

you gentl enen are veterans, but these are serious issues, hiding
the ball, you know, in a court of law? It's not to be taken

personally, and you didn't annoy nme by filing a joint notion.
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MR. CONNOLLY: No, your Honor. Al | neant to say was
to the extent that we understand the terns of the notion, do you
want us to -- excuse ne, of the orders staying proceedi ngs, do
you want us to submit an order based on the transcript, what you
said earlier, or, | nmean, you had nodified one termto say 14
day?

THE COURT: Well, let's talk about it. | nean, ook,
we all have other matters. Believe ne, we all have other
matters.

MR. WARDEN: If | could.

THE COURT: W tal ked about the 14 days.

Yes, counsel ?

MR. WARDEN: If | could, before the hearing we were
di scussing this anongst ourselves, and | think one thing we want
to work with petitioners here on this matter, and | think we had
suggested sitting down with petitioner's counsel, including with
representatives fromthe Departnent of State, to discuss sone of
these issues that are in play here. |If | could, | think before
we do a status report and have sonebody from the Departnent of
State appear, and maybe it nmakes sense for the parties to have a
di scussi on next week. W'd certainly cognizant of not del aying
t hi ngs unduly, but, you know, have a status report in three
weeks or ny preference would be thirty days so we can talk and
then we can present a status report and if your Honor thinks

it's appropriate we can have sonebody cone down.
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THE COURT: | can't seriously disagree with that. |If
you want to submt a revised proposed order, that's fine. Wy
don't you do that?

MR. CONNOLLY: That's fine, and we're happy to work
with the governnent, as | indicated. W do want to keep the
Court invol ved.

THE COURT: Ch, I'mgoing to be involved. Yes.

MR. WARDEN: We'll submt a proposed order.

THE COURT: That's fine, that's fine, but | would |ike
to get it before the 6th. | still have that block of tine, not
that 1'mgoing to bring you in and nmake you put on your case in
chief, but that order, the proposed order regarding the stay of
proceedi ngs, | shoul d have that.

MR. WARDEN: We can submt that this week, sure.

THE COURT: Thank you. Everyone have a wonderful
afternoon. Thank you.

Anyt hing further?

MR. CONNOLLY:  No.

THE COURT: Thank you.

(Proceedi ngs concluded at about 1:52 p.m)
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